
Chapter 15: An Update
BY JEREMY J.O. HARWOOD

Chapter 15 of the Bankruptcy 
Code,1 the U.S. enacted equivalent of the 
UNCITRAL Model Law On Cross-Border 
Insolvencies, has received a fair amount 
of use by distressed shipping companies 
since it was enacted in 2005. In 2007, 
we wrote in these pages that Chapter 
15 might provide a welcome U.S. safe 
harbor. (See “Shipping, Finance, and 
Insolvencies: A Homeport in the United 
States?” Mainbrace, June 2007, No. 2). 

More recently, in 2009, we published “Shipping, Finance, 
and Insolvencies: The Black Swan Comes Home to Roost” 
(Mainbrace, January 2009, No. 1) about the increasing likeli-
hood of shipping companies seeking U.S. bankruptcy protection. 
In the last three years, numerous shipping and other companies 
have done just that—not only to protect assets in the United 
States, but also for other purposes. The number of such filings 
might almost be called something of a “cottage industry”—were 
it not for the “industrial” rates charged. Obtaining recognition 
for a foreign insolvency is not, however, a foregone conclusion. 
The “center of main interest” or “COMI” should be carefully 
examined before pursuing the Chapter 15 path. 

The Mechanics of Recognition
THE ISSUE OF COMI

Under Chapter 15, a foreign representative may file a 
petition seeking recognition of a foreign insolvency proceeding 
as either a “foreign main” or a “foreign non-main” proceed-
ing. Unlike a voluntary Chapter 11 reorganization petition, a 
Chapter 15 petitioner is not entitled to an immediate order of 
relief recognizing it as a U.S. debtor. Accordingly, the foreign 
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petitioner is not entitled to the benefits of the “automatic stay” 
or any other U.S. bankruptcy law protections (unless the court 
provides so on an interim basis) until the petition is granted.2

The Chapter 15 petition may be opposed by the foreign 
debtor’s creditors or other parties in interest, who must receive 
notice of the date set (usually at least 20 days after the petition 
is filed) for the recognition hearing. Even if no objections are 
filed, recognition is far from automatic. 

In In re Bear Stearns High-Grade Structured Credit Strategies 
Master Fund, Ltd., 374 B.R. 122 (Bankr. S.D.N.Y. 2007),
aff’d, 389 B.R. 325 (2008), the court considered and rejected 
the unopposed application of joint provisional liquidators 
appointed by a Cayman Islands court for recognition of the 
Cayman Islands proceeding under Chapter 15. In determining 
that the Cayman Islands proceeding was not a “foreign main 
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proceeding,” the court relied on the fact that “the only adhesive 
connections” that the Bear Stearns Funds had with the Cayman 
Islands were that “they are registered there.” 

The court went on to note that the Funds had:
no employees or managers in the Cayman Islands, 
the investment manager for the Funds is located in 
New York, the Administrator that runs the back-office 
operations of the Funds is in the United States along 
with the Funds’ books and records and prior to the 
commencement of the Foreign Proceeding, all of the 
Funds’ liquid assets were located in the United States.  

In light of these facts, the court held that the Cayman 
Islands was not the center of the Funds’ main interests, and 
thus, the Cayman Islands liquidation proceeding was not a 
foreign main proceeding under Chapter 15. 

The court also held that the Cayman Islands liquidation 
proceeding was not a foreign non-main proceeding under 
Chapter 15 because the Funds did not have an “establish-
ment” in the Cayman Islands for the conduct of non-transitory 
economic activity—essentially, “a local place of business.” The 
Cayman Islands proceeding did not meet the definition of a 
non-main proceeding. 

The recent decision of a leading bankruptcy judge, Judge 
Gropper, in In re Millennium Global Emerging Credit Master 
Fund Ltd., 458 B.R. 63 (Bankr. S.D.N.Y. 2011), provides the type 
of evidence that must be considered in making the COMI deter-
mination (which is not particularized in the Bankruptcy Code). 

Drawing on case law, Judge Gropper considered the COMI 
factors to be:

•  location of debtor’s headquarters;
•  location of those who manage debtor;
•  location of debtor’s primary assets;
•   location of majority of debtor’s creditors or creditors 

who would be affected;
•   jurisdiction whose law would apply to most disputes; 

and 
•   whether the COMI would be “ascertainable to third 

parties.”
The Millennium Global court applied its analysis to the facts 
to provide a “tally” that demonstrated more factors pointing to 
Bermuda than elsewhere. Judge Gropper further held that the 
Funds had “an establishment” in Bermuda at the outset of their 
liquidation, so that it would qualify as a foreign non-main pro-
ceeding. In contrast to the Cayman Islands’ “letter box” in Bear 
Sterns, the Funds “carried out nontransitory economic activity 
sufficient to constitute an ‘establishment’ in Bermuda” and to 
qualify their liquidation there as a non-main proceeding—if not 
a main proceeding. 

More recently, in In re Ashapura Minechem Ltd., 480 B.R. 
129 (S.D.N.Y. 2012), the New York District Court was asked 

by another Chapter 15 debtor, Armada (Singapore) Pte Ltd., 
to reverse the bankruptcy court’s recognition of Ashapura’s 
Chapter 15 petition based upon its proceeding before India’s 
Board for Industrial and Financial Reconstruction under the 
poignantly named Sick Industrial Companies Act (“SICA”). 
There was no question that Ashapura’s COMI was in India. 
Armada argued, however, that the SICA proceeding did not 
qualify as a “collective proceeding” benefiting and providing a 
distribution to all creditors. The district court rejected this and 
other challenges to the bankruptcy court’s recognition of Indian 
proceeding—suggesting a low bar to recognition.

Other Issues
PLACE OF INCORPORATION

Although for COMI purposes there is a presumption that 
the place of incorporation is an entity’s COMI,3 this is, as Judge 
Sweet noted in affirming in Bear Sterns, “no more than a rebut-
table evidentiary presumption” that the lower court had correctly 
rejected on the basis that “the proposition that the Foreign pro-
ceedings are main proceedings because the Petitioners say so 
and because no [one] else says they aren’t is unsound.” 

Time for Determining COMI
In addressing a threshold issue in Millennium, Judge 

Gropper considered the “few cases” determining whether 
COMI or an “establishment” exists as of the date of the filing 
of the Chapter 15 petition. He rejected their “present tense” 
analysis of the statute to hold:

The substantive date for the determination of the 
COMI issue is the date of the opening of the foreign 
proceeding for which [U.S.] recognition is sought.

Conclusion
U.S. bankruptcy courts will not “rubber stamp” Chapter 

15 petitions for recognition of a foreign proceeding. And, as 
shown in Bear Sterns, the petitioner’s assertion that it has a 
valid pending foreign proceeding will not simply be accepted 
in the absence of objection. Once recognized, however, the 
foreign petitioner not only obtains the protection of assets in 
the U.S. from attack by creditors, but may also seek discovery 
“of information concerning the debtor’s assets, affairs, rights, 
objections, or liabilities.” Where an outside liquidator has been 
brought in, this potential for U.S. discovery may provide a sig-
nificant opportunity for asset tracing. 

  1.  This Chapter replaced Section 304 “ancillary petitions” and the case 
law that developed the standard for recognition and scope of relief 
permitted. 

 2.  An important limitation, upon recognition, is that the protection 
granted is solely in respect of the debtor’s assets “within the territorial 
jurisdiction of the United States.” The Chapter 11 “automatic stay” 
purportedly protects the debtor’s property anywhere in the world. 

 3. (See 11 U.S.C. § 1516(c)).

Chapter 15 (continued from page 1)
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My Referendariat at Blank Rome
BY OLIVER BEHRENDT

First of all, I would like to address 
my sincere gratitude to the entire staff of 
Blank Rome’s New York office for giving 
me such a warm welcome. I will never 
forget the time I spent in New York!

Everything started for me on a 
Thursday, with my luggage for three 
months hanging from my shoulders 
after a delayed flight. After staying 
awake for half of the night due to jet 
lag, I finally got to meet my new col-

leagues for the next few months. Fortunately, the Maritime Law 
Association’s Annual Dinner was being held in New York that 
very day. With almost the entire maritime practice group pres-
ent for the event, it was a great way to get to know everybody. 
(The karaoke afterwards might have contributed to this as well.) 
You could not wish for a better first day! And nearly 900 par-
ticipants from all over the world served as a textbook example 
for the international nature of the maritime industry.

As most readers probably know, American law is based 
largely on case law, whereas continental European law is 
codified. Therefore, prior to my stay, my major concerns circled 
around the question of how significant this difference would 
be. As time went by and the variety of assigned tasks grew, I 
learned—and that was one of the most interesting aspects—
that quite a few legal issues were approached in the same way 
in U.S. common law as in German civil law, even in rather 
specific and diversified topics.

For instance, in the German Civil Code there is one 
article linking two similar principles together, but such a link 
is missing in U.S. common law. Instead, there are two legal 
principles related to each other by their nature, i.e. the Principle 
of Contributory Negligence and the Principle of Mitigating 
Damages. Having received a confused look in a conversation 
on both, I soon added the concepts to my English vocabulary. 
Once that language barrier was overcome, I could see that 
the single codified principle of “Mitverschulden” in German 
law and the aforementioned U.S. principles regulate the exact 
same issues of incurred injuries and the deriving damages with 
equivalent thoughts behind them. 

Another example is the question of whether a plaintiff is 
the rightful creditor of a respective claim. In both jurisdictions, 
this question is the first material aspect a judge has to assess 
in his decision.

These two points are just small examples out of many 
more, but it really surprised me how many of these common 
denominators are present in both jurisdictions. I think of this 
as very satisfying, since these principles seem to be universal 

and innate regardless of the system they are produced by, i.e. 
common or civil law. 

Despite the above, I also remember the small differences 
that I came across—for example, my first time in a U.S. court. I 
was sent to the District Court in New York to observe a hearing 
on a motion in a case the client was following, and to report 
on the court’s decision. The judge had to rule on an attach-
ment of assets in New York. Even though there was an official 
hearing at the court and the defendant was informed, he was 
not allowed to contest the factual allegations at this stage in the 
proceedings. It seemed different from how similar proceedings 
would have taken place in Germany, even though it was only 
a preliminary measure. As another example, the opportunity 
for recovery of evidence from another party (discovery) is not 
entirely unknown in Germany, but it is not nearly as vast com-
pared to the United States.

Apart from all of the theories trying to explain why and how 
a legal system should be established, my three months at Blank 
Rome provided a more practical impression for me: getting to 
know how another society translates the theory of “what is just” 
into its system was my personal “icing on the cake.”

But even in the presence of plenty of similarities, there is 
also, on closer examination, an abundance of exceptions and 
peculiarities. As they say, the devil is in the details. But these 
details are the interesting and fun aspects of the work of an 
attorney in an international context—and maritime practice is 
probably one of the most internationalized legal fields there is. 
I consider myself fortunate to be working in it and to be faced 
with multinational cases on a daily basis. It is the best oppor-
tunity to learn more about those little differences—not only in 
law, but also in culture. 

Oliver Behrendt spent a three-month training period for 
his German legal clerkship in the International Maritime 
Litigation and ADR practice group at Blank Rome’s New York 
office. Mr. Behrendt is now a fully-qualified German attorney 
working for the Hamburg office of Dabelstein & Passehl.

O.Behrendt@da-pa.com

OLIVER BEHRENDT



Jones Act Uncertainty Looms
Offshore in 2013
BY JEANNE M. GRASSO AND JONATHAN K. WALDRON

All was relatively tranquil offshore in 2011–2012 with 
respect to Jones Act issues. Activities offshore had heated up in 
2009–2010 as a result of the controversy arising from the U.S. 
Customs and Border Protection’s (“CBP”) proposed modifica-
tion and revocation of numerous Jones Act rulings pertaining 
to offshore operations. However, following the Deepwater 
Horizon incident in 2010, energy development offshore went 
south with the moratorium and government and media scrutiny 
on offshore oil and gas activities. Vessels 
departed the Gulf of Mexico and headed 
for a friendlier environment internationally. 
As time passed and memories faded, work 
is coming back to the Gulf, and the outlook 
for 2013 is bright. As discussed in more 
detail below, however, recent developments 
in offshore Jones Act enforcement are cre-
ating great uncertainty. 

In July 2009, CBP proposed modify-
ing or revoking 20 Jones Act rulings issued 
over a span of more than 30 years involving 
vessels transporting specialized equipment 
used by the offshore oil and gas industry. 
The rulings largely involve whether some-
thing is “vessel equipment” or “merchan-
dise,” two key terms of art for Jones Act 
interpretations. If an item is “merchandise,” 
only a coastwise-qualified vessel may trans-
port the item between coastwise points; if 
an item is “vessel equipment,” a non-coastwise-qualified vessel 
may be used to transport the item between coastwise points or 
transport the item from a coastwise point and install the item 
at a different coastwise point. CBP’s modification and revoca-
tion proposal came shortly after CBP’s revocation of the now 
infamous “Christmas Tree” ruling earlier in 2009, in which 
CBP (originally) determined that a multi-function, well head 
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assembly called a “Christmas Tree” was vessel equipment and 
therefore could be transported from one coastwise point to 
another and then installed by a foreign-flag vessel. CBP then 
changed its mind a few months later.

Amid much controversy regarding the appropriate means 
by which to overturn 30 years of precedent, CBP withdrew its 
revocation proposal and initiated a formal rulemaking under 
the Administrative Procedure Act, then, amid more controversy, 
withdrew that rulemaking in November 2010. Since then, no 
rulings related to subsea installation on the OCS involving the 
Jones Act’s “equipment of the vessel” exception have been 
issued by CBP. Nor has CBP issued any guidance to clarify 
the definition of “vessel equipment.” As such, industry has 
continued to conduct subsea installation and repair operations 
offshore by relying on the previously issued OCS-related rulings 
as precedent. Moreover, it has become clear in the last couple 
of years that some segments of industry have been hesitant to 
submit new ruling requests for fear that CBP would not follow 
existing precedent.

What has caused the new uncertainty? A new offshore 
enforcement regime has developed due to pressure on CBP 
“to enforce the Jones Act” from Congress and the domestic 
industry. Some CBP Port Directors have started issuing penalty 

notices for alleged violations, with penalties ranging in the 
millions of dollars, relating to offshore subsea operations that 
occurred years ago. Another Port Director informed industry 
that every offshore subsea installation or repair project requires 
its own ruling covering the contemplated operations to demon-
strate compliance with the Jones Act. Otherwise, CBP will issue 
a penalty for the value of the merchandise or the cost of the 

(continued on page 4)
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 On Secondment in New York
BY MARKUS NILSSEN

Practicing law in a big Manhattan 
law firm has always been something 
of a dream on the horizon for me. So 
when the opportunity emerged to go 
on secondment to Blank Rome’s New 
York office for six months, I needed no 
persuasion to pack my bags and head 
overseas to the Big Apple. I had only 
been to New York once before, and it 
had left me wanting to explore the city 
in greater detail. 

Moreover, I was excited to get to know the people at 
Blank Rome and do my best to further advance the already 
established relationship between Blank Rome and BA-HR, my 
Norwegian law firm. 

BA-HR is a one-office firm with approximately 130 lawyers 
in Oslo, making it roughly the same size as Blank Rome’s New 
York office. However, apart from Blank Rome being a top-tier 
maritime law firm with offices in the Chrysler Building, I knew 
little about their New York practice prior to my arrival. 

In fact, I knew little of New York legal practice generally, 
and was excited about the opportunity to finally get to know 
the inside of a big U.S. law firm. After all, John Grisham’s The 
Associate had been my main source of information about life 
as a New York lawyer up until this point, and I was curious to 
compare fiction to facts. How big would my cubicle be? Would 
I be yelled at during my first day? Should I bring a sleeping bag 
to the office? Would I be stuck in a due diligence data room 
with a million documents and no windows? 

I arrived for my first day at Blank Rome on March 1, 2012, 
eager to get the answers. It did not take me long to realize 
that Mr. Grisham probably did not spend much time in Blank 
Rome’s offices. I was greeted with my own office (with my name 
on the door), everyone was really nice to me, and no sleeping 
bags were in sight. A good start, indeed!

Although my background as a lawyer is mainly in corporate 
law and finance, I was given an office on the 22nd floor to sit 
with Blank Rome’s financial services group and my first assign-
ment came from one of the Firm’s litigation partners, Cameron 
Beard. By the end of my first day, I was fully immersed in UCC 
warranty law and federal maritime law, trying my best to navi-
gate Lexis-Nexis and determine the relevance of the dozens of 
cases that emerged in my research. My year as an LL.M. stu-
dent at UCLA a few years earlier meant that I was somewhat 
familiar with the system, but it was still a very challenging task. 

One of the things I have always admired about the 
American legal system is the general quality and readability of 
your case law. Of course, there are great variations between 
courts and judges; but in general, I find U.S. opinions to be 
much more educative and exciting than the opinions that are 
produced in the Norwegian courtrooms.

One of the first questions I came across in my work for 
Cameron was a seemingly easy one: What is a maritime con-
tract? I was more than a little surprised to learn that under U.S. 
federal law, a shipbuilding contract is not regarded a maritime 
contract whereas a contract for the repair or modification of 
a ship is! Then again, if everything were logical and simple, I 
suppose being a lawyer would not be as much fun. 

It did not take long before I once again ventured 
into unchartered waters when Jeremy Harwood and Jeremy 
Herschaft (or J1 and J2 as they are commonly referred to) 
brought me onboard a Chapter 15 bankruptcy case they were 
handling. Before I knew it, I was sitting in the U.S. Bankruptcy 
Court for the Southern District of New York and observing 
bankruptcy proceedings from the front row. Adding to the 
excitement (for me at least), there were between 15 and 20 
lawyers present at the hearing—all representing different clients 
with different agendas—and the discussions were heated. 

These are only two examples of the many exciting things 
I was involved in during my secondment. I was able to go to 
court several times and attend depositions, as well as work on 
corporate transactions, ship finance deals, and other more 
familiar matters. I had a great time and met some wonderful 
people who I will hopefully stay in touch with for years to come. 

Absolutely everyone I met took very good care of me (with 
special thanks going to my group on the 22nd floor and the 
maritime/litigation people on the 15th floor). I was invited to 
join multiple social events both within and outside of the Firm, 
and was even invited to the homes of several of my New York 
colleagues. Adding to that, I was able to visit Blank Rome’s 
Washington D.C. office in the Watergate building and meet 
with the Firm’s maritime practice group. 

Oh, and what about New York City, then? Well, it is only 
the greatest city to live in on the planet. But you already knew 
that, didn’t you? 

Markus Nilssen was on secondment to Blank Rome from the 
BA-HR law firm in Oslo, Norway for six months during 2012. 
He is a Norwegian-qualified lawyer who concentrates his 
practice primarily in corporate and finance law.

Marni@bahr.no

MARKUS NILSSEN
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An Update on the Collection of
Evidence in the United States for Use
in Foreign Private Arbitrations
BY W. CAMERON BEARD

It frequently occurs that critical evi-
dence, needed for the resolution of a 
dispute abroad, is located in the United 
States. A key witness may reside in the 
U.S., or important financial or other 
documentary evidence may be found 
only in this country. As we have dis-
cussed in previous articles, section 1782 
of Title 28 of the United States Code 
(“section 1782”) offers a powerful tool 
for the collection of evidence in the U.S. 

for use in foreign legal proceedings. The statute allows either a 
foreign tribunal or a party to foreign proceedings to request a 

transportation—whichever is greater—even if the operation fits 
squarely within prior “equipment of the vessel” rulings.

This is a dramatic change from the past. Based on a recent 
review of CBP decisions in the last 10 years in response to peti-
tions for relief on Jones Act penalties with an assessed amount 
greater than $100,000, the highest penalty assessed after 
mitigation proceedings was under $42,000. And, several of the 
Jones Act enforcement actions over the last 10 years related to 
the movement of instruments of international traffic, generally 
empty shipping containers.

This puts owners and operators in an untenable position 
of uncertainty. If they request a ruling in advance (which is not 
required), they risk obtaining an adverse ruling, irrespective of 
prior precedent, as a result of the political pressure now sur-
rounding interpretation of the Jones Act as it applies offshore. 
If they decide to move forward without a ruling, then the com-
pany may be subject to a penalty action. This is simply bad 
policy and contrary to CBP’s “Informed Compliance” policy, 
which is intended to ensure industry knows what to expect and 
that interpretations are predictable and consistent. Shaping 
policy through ad hoc enforcement actions is neither in CBP’s 
nor the industry’s best interest, especially when the United 
States is only now starting to see a recovery in the oil and gas 
sector in the Gulf of Mexico.

In conclusion, owners and operators should take these 
Jones Act developments into consideration when making 
operational decisions involving the installation, repair, and 
maintenance of offshore OCS infrastructure as they plan and 
execute projects in 2013 and the coming years.  
This article first appeared in the January 2013 Maritime Reporter.

Jones Act Uncertainty (continued from page 3) federal court to direct that a witness be examined or evidence 
disclosed for purposes of a foreign proceeding.  

No doubt, with the growth of global commerce and the 
concomitant growth of international disputes, section 1782 has 
become an increasingly important tool for litigants and legal 
practitioners worldwide. The value of the statute in connection 
with foreign court proceedings or similar judicial or quasi-
judicial proceedings has been conclusively demonstrated. 
There remains an important open question, however, whether 
section 1782 may be used to collect evidence in the U.S. for 
foreign private arbitrations to which a governmental entity is 
not a party.

In June 2012, the U.S. Court of Appeals for the Eleventh 
Circuit held that section 1782 may be used to collect evidence 
for use in purely private foreign arbitrations.1 The effect of that 
ruling, however, is geographically limited, and the decision is 
binding authority only within the jurisdictional boundaries under 
that court’s purview (Georgia, Alabama, Florida). The Second 
and Fifth Circuits have ruled to the contrary, and the jurisdic-
tional effect of those courts’ rulings is similarly geographically 
limited (Second: New York, Connecticut, Vermont; Fifth: Texas, 
Mississippi, Louisiana). Moreover, various individual federal 
district courts in a number of federal circuits have reached 
divergent conclusions regarding whether section 1782 can be 
used to collect evidence for use in foreign private arbitrations. 
The end result is that, until the U.S. Supreme Court weighs in 
on the issue, the availability of section 1782 relief for purposes 
of foreign private arbitrations may depend in part on the geo-
graphical location within the U.S. where the witness or evidence 
is located.

In 2004, in Intel Corp. v. Advanced Micro Devices, Inc.,2 the 
U.S. Supreme Court clarified most of the rules applicable with 
respect to section 1782. Most significant among the court’s rul-
ings was that there is no requirement that the evidence sought 
in the U.S. pursuant to section 1782 be “discoverable” under 
the laws of the forum country. In other words, for purposes of 
most foreign proceedings, a foreign litigant may be able to 
obtain a broader range of evidence through section 1782 pro-
ceedings in the United States than might generally be obtained 
under the laws of the jurisdiction where the dispute is pending. 
For example, the pretrial deposition of a witness might be taken 
in the U.S. pursuant to section 1782, even if such depositions 
are not permitted under the laws of the forum state. Similarly, 
a foreign litigant might be able to seek production pursuant to 
section 1782 of broad classes of documents, notwithstanding 
that the forum state’s laws might require a greater degree of 
specificity with respect to the documents requested.

The court also held that foreign legal proceedings need 
not actually be pending at the time of the section 1782 appli-
cation, but need only be within reasonable contemplation. The 
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Note from the Editor: Visiting Foreign Attorneys
BY THOMAS H. BELKNAP, JR.

Dating back to long before my time, it has been a tradition in our maritime group to periodi-
cally invite young foreign attorneys to spend 3-6 month internships with us. Over the years we 
have had interns from all over the globe, including (just off the top of my head) China, Denmark, 
France, Germany, Greece, Italy, Japan, Korea, Norway, Sweden, Switzerland, the U.K., and on 
and on. 

We have found this to be an extremely valuable exercise for everyone involved. For our interns, 
it is an opportunity to be immersed in the U.S. legal system for a short while and to see how law is 
practiced in the United States. For us—no matter how many years we have been practicing—it is 
invariably an opportunity to learn something new about the law as it is practiced around the globe.

It is also an opportunity to build lasting friendships. We have formed many great, strong rela-
tionships with our visiting attorneys over the years, and I can think of quite a few with whom we 
are still regularly in touch many years later.

Following are short notes from two foreign attorneys who visited with us during 2012: Markus Nilssen from BA-HR in 
Oslo, Norway, and Oliver Behrendt, now at Dabelstein & Passehl in Hamburg, Germany. I think they make for interest-
ing reading and provide, perhaps, a fresh reminder of the sometimes surprising similarities in the practice of law around
the world.

TBelknap@BlankRome.com

 THOMAS H. BELKNAP, JR.
PARTNER



As noted above, however, a number of courts have taken the 
position that even private arbitrations not conducted pursuant 
to international treaty obligations or under international arbi-
tration regimes fall within the meaning of “foreign tribunal” for 
purposes of section 1782.

An examination of the most recent cases reflects that courts 
have begun to focus on the availability of judicial review, one 
of the factors touched upon by the Supreme Court in the Intel 
decision, as perhaps the most important feature rendering an 
arbitral body a “foreign tribunal” within the meaning of the 
statute. Indeed, this seems to have been the approach taken 
by the Eleventh Circuit Court of Appeals a few months ago and 
by a number of lower district courts in various federal districts 

throughout the United States over the past two to three years.  
Thus, where the parties to a foreign private arbitration have 
been able to demonstrate that a contractual right or statutory 
scheme permits judicial review of an arbitration award, these 
courts have generally seemed willing to deem the arbitral body 
a foreign tribunal and thus to allow section 1782 discovery to 
proceed. 

One corollary to an approach that stresses the importance 
of judicial review as a factor rendering an arbitral body a for-
eign tribunal for purposes of the statute is that, where it can be 
demonstrated that there is no opportunity for judicial review, 
section 1782 relief will very likely be denied. Thus, if an arbitra-
tion clause in a contract specifically prohibits the parties from 
seeking judicial review of any arbitration award, section 1782 
relief may be unavailable—even in jurisdictions otherwise read-
ing the statute broadly to include foreign private arbitrations. 
A threshold question in any specific case should therefore be 
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court identified three statutory requirements for section 1782 
relief, specifically: (1) the request for evidence must be made 
by a foreign or international tribunal or by any interested party; 
(2) the person to be examined or the evidence to be disclosed 
must be found within the district in which the federal district 
court sits; and, most important for the current discussion,
(3) the evidence must be “for use in a proceeding in a foreign 
or international tribunal.” 

The court also made it clear, however, that even if the 
three requirements are met, the grant of section 1782 relief 
remains within the district court’s discretion. Factors to be con-
sidered include: (1) whether the person from whom evidence 
is sought is a participant in the foreign proceeding (section 
1782 relief generally being more 
appropriate where the person is 
not a party to the foreign proceed-
ings); (2) the nature of the for-
eign tribunal and the character of 
the foreign proceedings, and the 
receptivity of the foreign govern-
ment or court agency abroad to 
United States federal court judicial 
assistance; (3) whether the section 
1782 request conceals an attempt 
to circumvent foreign proof-gath-
ering restrictions or other policies 
of a foreign country or the United 
States; and (4) whether the request 
is unduly intrusive or burdensome.

In Intel, the Supreme Court did 
not address the question whether a 
foreign arbitral body is a “foreign 
or international tribunal” for pur-
poses of the final statutory requirement noted above. Rather, 
the question in that case was whether the Directorate-General 
of Competition of the European Communities (“DGC”), an 
antitrust enforcement unit of the European Union, qualified as 
such a tribunal. In finding the DGC to be a foreign tribunal 
within the meaning of section 1782, the court stressed that 
a DGC proceeding “leads to a dispositive ruling, i.e., a final 
administrative action both responsive to the complaint and 
reviewable in court.” Since 2004, appellate and district courts 
have struggled to determine whether, applying such criteria, 
foreign arbitral panels may be considered foreign or interna-
tional tribunals within the meaning of section 1782. 

Many courts, both prior and subsequent to the Intel deci-
sion, have made a distinction between foreign private arbitra-
tions on the one hand and arbitrations conducted pursuant to 
international treaty obligations or under international arbitra-
tion regimes on the other hand—finding section 1782 relief 
to be available with respect to the latter but not the former. (continued on page 6)
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technology. And importantly, counsel trying cases have them-
selves become comfortable with the technology and have 
learned how to effectively present electronic navigation evidence 
while convincingly explaining the inevitable anomalies and 
inconsistencies. 

Why Use Electronic Navigation Data Accident 
Investigation and Litigation?

Maritime cases were traditionally presented through paper 
log books and mariners’ eyewitness testimony. There are inher-
ent limitations, however, in the reliability of the testimony of 
even the most truthful eyewitness. Witnesses often give conflict-
ing versions of events. In the confusion that usually attends a 
maritime accident, it is not expected that witnesses will exactly 
concur in their descriptions of what they observed. Thus, it is 
not uncommon for mariners—said to be traditionally loyal to 
their vessel—to give irreconcilable testimony with respect to 
the courses and speeds their vessels were on during the navi-
gational maneuvers preceding every collision at sea or other 
maritime accident. 

Data from electronic navigation systems, however, can 
foreclose these typical disputes and resolve the so-called “irrec-
oncilable testimony,” often resulting in early and/or favorable 
resolution while avoiding litigation costs. Producing data from 
electronic navigation systems may also be critical to meeting a 
party’s obligation to preserve evidence.

There are, however, some common problems that must 
be solved before electronic navigation data can be reliably 
presented in the courtroom. The most fundamental problem 
is data preservation. Some systems automatically preserve all 
data, and in others it is retained only until it is overwritten with 

Electronic Navigation and Litigation (continued from page 7) new data. Counsel and the vessel owner must often work coop-
eratively at the earliest point in the investigation to preserve 
critical evidence. 

Another problem is preserving the data’s chain of custody. 
It may often be necessary to hire electronic technicians to 
retrieve data who may not be familiar with the legal require-
ments for preserving evidence. Thus, the electronics technician 
and computer forensics expert may need to work together to 
avoid later questions about the data’s reliability and accuracy. 

Finally, it may be necessary to correlate data sources and 
find an adequate explanation for anomalies. Different sensors 
may record the same data with differing accuracy and often will 
be running on different time standards. Reconciling these differ-
ences is necessary to satisfy the court that the data is reliable. 

How Does Electronic Navigation Evidence Influence 
Juries and Other Fact-Finders? 

Many commentators have observed that jurors and 
other fact-finders—especially those from the so called “MTV-
generation”—have come to expect to be entertained with 
computer-generated simulations and the use of technology 

during trial, just as it is used in their 
daily lives. As one author observed, “If 
a ‘picture is worth a thousand words,’ 
then a computer-generated anima-
tion says a thousand words, sings a 
thousand songs, and paints with a 
thousand colors all at once.”

Nevertheless, the use of computer 
animations in the courtroom remains 
one of the most controversial issues 
in the law of evidence. While some 
courts accept computer animations 
without question, others are wary that 
computer animations are more likely 
to pervert the fact-finding process than 
they are to enhance it. Many critics are 
skeptical that the purported desire to 
help fact-finders understand evidence 
is nothing more than an excuse to 

dazzle them with so-technological “whiz-bang” and parapher-
nalia used to “Disney-up” the evidence.

Electronic navigation evidence, however, is mostly immune 
from these criticisms. It is generally not simply a computer 
“animation” in the sense that it attempts to recreate what a 
witness thinks he remembers seeing, but rather that actual data 
recorded on board the vessel at the time of the accident and, 
thus, a true visual representation of what the witness experi-
enced. Properly presented, electronic navigation evidence can 
be an extremely powerful persuasive tool that can make the 
difference between winning and losing a case. 



Electronic Navigation and Litigation: The 
View from the Bench, the Counsel Table, 
and the Jury Box
BY ALAN M. WEIGEL

Electronic navigation systems such 
as GPS, Electronic Chart Displays 
(“ECDIS”), and Automatic Information 
Systems (“AIS”) record a wealth of data 
about a vessel’s movements and status 
in the moments before an accident. 
Indeed, the Voyage Data Recorder 
(“VDR”) was specifically designed to 
collect data from various on board sen-
sors for use in accident investigations. 
As a result of this capability, electronic 

navigation data is now frequently presented as evidence in the 
litigation that often follows maritime accidents. 
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The Collection of Evidence in the United States
(continued from page 5)

whether there is a prohibition against judicial review in the 
governing contractual arbitration clause.

It remains an open question whether the courts that have 
focused on the availability of judicial review as the determina-
tive factor rendering private arbitral bodies “foreign tribunals” 
for purposes of section 1782 are correct in their analysis. 
Stated differently, whether the U.S. Supreme Court, when 
ultimately faced with the question, will deem foreign private 
arbitral bodies to be “foreign tribunals” is not a foregone con-
clusion. In Intel, the Supreme Court was addressing the status 
of a quasi-governmental administrative body, the decisions 
of which would appear to have been subject to full judicial 
review—in essence to appellate review on all questions of law 
and fact. The scope of judicial review of arbitral decisions, 
however, is often quite strictly circumscribed by law, as it is in 
the U.S. and other jurisdictions—and indeed even under the 
New York Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards. Judicial involvement in the arbitration 
under such statutory schemes may therefore be limited to a 
kind of oversight of the arbitral process rather than the kind 
of judicial review the U.S. Supreme Court had in mind when 
it stressed such review as a characteristic feature of a “foreign 
tribunal” for purposes of section 1782. 

The U.S. Supreme Court may also find that other consider-
ations militate against a finding that foreign arbitral bodies are 
“foreign tribunals.” For example, certain courts, including the 
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ranking from U.S. News & World Report and Best Lawyers. Blank Rome’s Family 
Law practice also received this top recognition, and numerous Blank Rome prac-
tices were also recognized on both the national and regional level. The full listing 
can be accessed at http://bestlawfirms.usnews.com.

The U.S. News – Best Lawyers® “Best Law Firms” survey ranked more than 
10,000 firms in 118 practice areas in 170 metropolitan areas in eight states. The 
rankings are based on a rigorous evaluation process that includes the collection 
of client and lawyer evaluations, peer review from leading attorneys in their field, 
and review of additional information provided by law firms as part of the formal 
submission process.

To view the complete methodology used by U.S. News – Best Lawyers® to com-
pile the 2013 “Best Law Firms” rankings, please visit http://bestlawfirms.usnews.
com/Methodology.aspx.

U.S. News & World Report and
Best Lawyers Ranks Blank Rome’s Maritime Practice

as “Law Firm of the Year”

U.S. Courts of Appeal for the Fifth and Second Circuits, have 
noted the anomaly that would arise if, through the use of sec-
tion 1782, a participant in a foreign arbitration could obtain 
broader discovery than U.S. law would allow to a participant 
to a purely domestic U.S. arbitration. Similarly, allowing broad 
section 1782 discovery in connection with private arbitrations 
could be argued to undermine the simple and streamlined 
arbitral resolution of disputes for which parties have bargained.

Until the U.S. Supreme Court resolves the matter, we 
can only advise our clients and the legal counsel abroad with 
whom we cooperate that there is no easy answer at present 
to the question whether evidence may be gathered in the U.S. 
for use in a foreign private arbitration. A contractual provision 
prohibiting judicial review of an arbitral decision would likely 
make seeking such evidence an uphill battle. Even absent such 
a prohibition, however, the significantly different views on the 
issue expressed by various U.S. federal courts suggest that, for 
the time being, the precise geographical location of the witness 
or evidence will be one of the most important factors dictating 
whether section 1782 relief will be available. In light of the 
foregoing, the decision whether to seek evidence in the U.S. 
for use in a foreign private arbitration pursuant to section 1782 
should be made only after both a review of the controlling 
contractual documents and close consultation with counsel.

 1.  Application of Consorcio Ecuatoriano de Telecomunicaciones S.A., 
685 F. 3d 987 (11th Cir. 2012).

  2.  542 U.S. 241 (2004).
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How the Courts View Electronic Navigation Evidence
By 2004, AIS and VDRs were in common usage on most 

vessels. Thus, by 2007, a court commented that AIS was a 
“notable development” that may affect the way vessels commu-
nicate in the future. Since the case in 2007, although one court 
found that AIS data was “not conclusive evidence of individual 
vessel movements,” the trend is for courts to increasingly rely 
on navigation data from AIS and VDRs. In a case in 2010, a 
court noted that the “authenticity and accuracy of the VTS/
AIS recording was not disputed.” In 2012, six cases presented 
AIS/ECDIS/VDR recordings as evidence of vessel positions and 
movements. In each case, the court accepted electronically 
recorded evidence without dispute. 

In large part, courts have accepted the reliability of elec-
tronic navigation data largely because the carriage require-
ments for electronic navigation systems are well established; 
their use is widely accepted by the maritime industry; and 
the systems are generally seen as an extension of existing 
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and the Jury Box
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Electronic navigation systems such 
as GPS, Electronic Chart Displays 
(“ECDIS”), and Automatic Information 
Systems (“AIS”) record a wealth of data 
about a vessel’s movements and status 
in the moments before an accident. 
Indeed, the Voyage Data Recorder 
(“VDR”) was specifically designed to 
collect data from various on board sen-
sors for use in accident investigations. 
As a result of this capability, electronic 

navigation data is now frequently presented as evidence in the 
litigation that often follows maritime accidents. 
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focused on the availability of judicial review as the determina-
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Stated differently, whether the U.S. Supreme Court, when 
ultimately faced with the question, will deem foreign private 
arbitral bodies to be “foreign tribunals” is not a foregone con-
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review—in essence to appellate review on all questions of law 
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the U.S. and other jurisdictions—and indeed even under the 
New York Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards. Judicial involvement in the arbitration 
under such statutory schemes may therefore be limited to a 
kind of oversight of the arbitral process rather than the kind 
of judicial review the U.S. Supreme Court had in mind when 
it stressed such review as a characteristic feature of a “foreign 
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U.S. Courts of Appeal for the Fifth and Second Circuits, have 
noted the anomaly that would arise if, through the use of sec-
tion 1782, a participant in a foreign arbitration could obtain 
broader discovery than U.S. law would allow to a participant 
to a purely domestic U.S. arbitration. Similarly, allowing broad 
section 1782 discovery in connection with private arbitrations 
could be argued to undermine the simple and streamlined 
arbitral resolution of disputes for which parties have bargained.

Until the U.S. Supreme Court resolves the matter, we 
can only advise our clients and the legal counsel abroad with 
whom we cooperate that there is no easy answer at present 
to the question whether evidence may be gathered in the U.S. 
for use in a foreign private arbitration. A contractual provision 
prohibiting judicial review of an arbitral decision would likely 
make seeking such evidence an uphill battle. Even absent such 
a prohibition, however, the significantly different views on the 
issue expressed by various U.S. federal courts suggest that, for 
the time being, the precise geographical location of the witness 
or evidence will be one of the most important factors dictating 
whether section 1782 relief will be available. In light of the 
foregoing, the decision whether to seek evidence in the U.S. 
for use in a foreign private arbitration pursuant to section 1782 
should be made only after both a review of the controlling 
contractual documents and close consultation with counsel.

 1.  Application of Consorcio Ecuatoriano de Telecomunicaciones S.A., 
685 F. 3d 987 (11th Cir. 2012).

  2.  542 U.S. 241 (2004).
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“notable development” that may affect the way vessels commu-
nicate in the future. Since the case in 2007, although one court 
found that AIS data was “not conclusive evidence of individual 
vessel movements,” the trend is for courts to increasingly rely 
on navigation data from AIS and VDRs. In a case in 2010, a 
court noted that the “authenticity and accuracy of the VTS/
AIS recording was not disputed.” In 2012, six cases presented 
AIS/ECDIS/VDR recordings as evidence of vessel positions and 
movements. In each case, the court accepted electronically 
recorded evidence without dispute. 

In large part, courts have accepted the reliability of elec-
tronic navigation data largely because the carriage require-
ments for electronic navigation systems are well established; 
their use is widely accepted by the maritime industry; and 
the systems are generally seen as an extension of existing 
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As noted above, however, a number of courts have taken the 
position that even private arbitrations not conducted pursuant 
to international treaty obligations or under international arbi-
tration regimes fall within the meaning of “foreign tribunal” for 
purposes of section 1782.

An examination of the most recent cases reflects that courts 
have begun to focus on the availability of judicial review, one 
of the factors touched upon by the Supreme Court in the Intel 
decision, as perhaps the most important feature rendering an 
arbitral body a “foreign tribunal” within the meaning of the 
statute. Indeed, this seems to have been the approach taken 
by the Eleventh Circuit Court of Appeals a few months ago and 
by a number of lower district courts in various federal districts 

throughout the United States over the past two to three years.  
Thus, where the parties to a foreign private arbitration have 
been able to demonstrate that a contractual right or statutory 
scheme permits judicial review of an arbitration award, these 
courts have generally seemed willing to deem the arbitral body 
a foreign tribunal and thus to allow section 1782 discovery to 
proceed. 

One corollary to an approach that stresses the importance 
of judicial review as a factor rendering an arbitral body a for-
eign tribunal for purposes of the statute is that, where it can be 
demonstrated that there is no opportunity for judicial review, 
section 1782 relief will very likely be denied. Thus, if an arbitra-
tion clause in a contract specifically prohibits the parties from 
seeking judicial review of any arbitration award, section 1782 
relief may be unavailable—even in jurisdictions otherwise read-
ing the statute broadly to include foreign private arbitrations. 
A threshold question in any specific case should therefore be 
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court identified three statutory requirements for section 1782 
relief, specifically: (1) the request for evidence must be made 
by a foreign or international tribunal or by any interested party; 
(2) the person to be examined or the evidence to be disclosed 
must be found within the district in which the federal district 
court sits; and, most important for the current discussion,
(3) the evidence must be “for use in a proceeding in a foreign 
or international tribunal.” 

The court also made it clear, however, that even if the 
three requirements are met, the grant of section 1782 relief 
remains within the district court’s discretion. Factors to be con-
sidered include: (1) whether the person from whom evidence 
is sought is a participant in the foreign proceeding (section 
1782 relief generally being more 
appropriate where the person is 
not a party to the foreign proceed-
ings); (2) the nature of the for-
eign tribunal and the character of 
the foreign proceedings, and the 
receptivity of the foreign govern-
ment or court agency abroad to 
United States federal court judicial 
assistance; (3) whether the section 
1782 request conceals an attempt 
to circumvent foreign proof-gath-
ering restrictions or other policies 
of a foreign country or the United 
States; and (4) whether the request 
is unduly intrusive or burdensome.

In Intel, the Supreme Court did 
not address the question whether a 
foreign arbitral body is a “foreign 
or international tribunal” for pur-
poses of the final statutory requirement noted above. Rather, 
the question in that case was whether the Directorate-General 
of Competition of the European Communities (“DGC”), an 
antitrust enforcement unit of the European Union, qualified as 
such a tribunal. In finding the DGC to be a foreign tribunal 
within the meaning of section 1782, the court stressed that 
a DGC proceeding “leads to a dispositive ruling, i.e., a final 
administrative action both responsive to the complaint and 
reviewable in court.” Since 2004, appellate and district courts 
have struggled to determine whether, applying such criteria, 
foreign arbitral panels may be considered foreign or interna-
tional tribunals within the meaning of section 1782. 

Many courts, both prior and subsequent to the Intel deci-
sion, have made a distinction between foreign private arbitra-
tions on the one hand and arbitrations conducted pursuant to 
international treaty obligations or under international arbitra-
tion regimes on the other hand—finding section 1782 relief 
to be available with respect to the latter but not the former. (continued on page 6)
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technology. And importantly, counsel trying cases have them-
selves become comfortable with the technology and have 
learned how to effectively present electronic navigation evidence 
while convincingly explaining the inevitable anomalies and 
inconsistencies. 

Why Use Electronic Navigation Data Accident 
Investigation and Litigation?

Maritime cases were traditionally presented through paper 
log books and mariners’ eyewitness testimony. There are inher-
ent limitations, however, in the reliability of the testimony of 
even the most truthful eyewitness. Witnesses often give conflict-
ing versions of events. In the confusion that usually attends a 
maritime accident, it is not expected that witnesses will exactly 
concur in their descriptions of what they observed. Thus, it is 
not uncommon for mariners—said to be traditionally loyal to 
their vessel—to give irreconcilable testimony with respect to 
the courses and speeds their vessels were on during the navi-
gational maneuvers preceding every collision at sea or other 
maritime accident. 

Data from electronic navigation systems, however, can 
foreclose these typical disputes and resolve the so-called “irrec-
oncilable testimony,” often resulting in early and/or favorable 
resolution while avoiding litigation costs. Producing data from 
electronic navigation systems may also be critical to meeting a 
party’s obligation to preserve evidence.

There are, however, some common problems that must 
be solved before electronic navigation data can be reliably 
presented in the courtroom. The most fundamental problem 
is data preservation. Some systems automatically preserve all 
data, and in others it is retained only until it is overwritten with 

Electronic Navigation and Litigation (continued from page 7) new data. Counsel and the vessel owner must often work coop-
eratively at the earliest point in the investigation to preserve 
critical evidence. 

Another problem is preserving the data’s chain of custody. 
It may often be necessary to hire electronic technicians to 
retrieve data who may not be familiar with the legal require-
ments for preserving evidence. Thus, the electronics technician 
and computer forensics expert may need to work together to 
avoid later questions about the data’s reliability and accuracy. 

Finally, it may be necessary to correlate data sources and 
find an adequate explanation for anomalies. Different sensors 
may record the same data with differing accuracy and often will 
be running on different time standards. Reconciling these differ-
ences is necessary to satisfy the court that the data is reliable. 

How Does Electronic Navigation Evidence Influence 
Juries and Other Fact-Finders? 

Many commentators have observed that jurors and 
other fact-finders—especially those from the so called “MTV-
generation”—have come to expect to be entertained with 
computer-generated simulations and the use of technology 

during trial, just as it is used in their 
daily lives. As one author observed, “If 
a ‘picture is worth a thousand words,’ 
then a computer-generated anima-
tion says a thousand words, sings a 
thousand songs, and paints with a 
thousand colors all at once.”

Nevertheless, the use of computer 
animations in the courtroom remains 
one of the most controversial issues 
in the law of evidence. While some 
courts accept computer animations 
without question, others are wary that 
computer animations are more likely 
to pervert the fact-finding process than 
they are to enhance it. Many critics are 
skeptical that the purported desire to 
help fact-finders understand evidence 
is nothing more than an excuse to 

dazzle them with so-technological “whiz-bang” and parapher-
nalia used to “Disney-up” the evidence.

Electronic navigation evidence, however, is mostly immune 
from these criticisms. It is generally not simply a computer 
“animation” in the sense that it attempts to recreate what a 
witness thinks he remembers seeing, but rather that actual data 
recorded on board the vessel at the time of the accident and, 
thus, a true visual representation of what the witness experi-
enced. Properly presented, electronic navigation evidence can 
be an extremely powerful persuasive tool that can make the 
difference between winning and losing a case. 
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An Update on the Collection of
Evidence in the United States for Use
in Foreign Private Arbitrations
BY W. CAMERON BEARD

It frequently occurs that critical evi-
dence, needed for the resolution of a 
dispute abroad, is located in the United 
States. A key witness may reside in the 
U.S., or important financial or other 
documentary evidence may be found 
only in this country. As we have dis-
cussed in previous articles, section 1782 
of Title 28 of the United States Code 
(“section 1782”) offers a powerful tool 
for the collection of evidence in the U.S. 

for use in foreign legal proceedings. The statute allows either a 
foreign tribunal or a party to foreign proceedings to request a 

transportation—whichever is greater—even if the operation fits 
squarely within prior “equipment of the vessel” rulings.

This is a dramatic change from the past. Based on a recent 
review of CBP decisions in the last 10 years in response to peti-
tions for relief on Jones Act penalties with an assessed amount 
greater than $100,000, the highest penalty assessed after 
mitigation proceedings was under $42,000. And, several of the 
Jones Act enforcement actions over the last 10 years related to 
the movement of instruments of international traffic, generally 
empty shipping containers.

This puts owners and operators in an untenable position 
of uncertainty. If they request a ruling in advance (which is not 
required), they risk obtaining an adverse ruling, irrespective of 
prior precedent, as a result of the political pressure now sur-
rounding interpretation of the Jones Act as it applies offshore. 
If they decide to move forward without a ruling, then the com-
pany may be subject to a penalty action. This is simply bad 
policy and contrary to CBP’s “Informed Compliance” policy, 
which is intended to ensure industry knows what to expect and 
that interpretations are predictable and consistent. Shaping 
policy through ad hoc enforcement actions is neither in CBP’s 
nor the industry’s best interest, especially when the United 
States is only now starting to see a recovery in the oil and gas 
sector in the Gulf of Mexico.

In conclusion, owners and operators should take these 
Jones Act developments into consideration when making 
operational decisions involving the installation, repair, and 
maintenance of offshore OCS infrastructure as they plan and 
execute projects in 2013 and the coming years.  
This article first appeared in the January 2013 Maritime Reporter.

Jones Act Uncertainty (continued from page 3) federal court to direct that a witness be examined or evidence 
disclosed for purposes of a foreign proceeding.  

No doubt, with the growth of global commerce and the 
concomitant growth of international disputes, section 1782 has 
become an increasingly important tool for litigants and legal 
practitioners worldwide. The value of the statute in connection 
with foreign court proceedings or similar judicial or quasi-
judicial proceedings has been conclusively demonstrated. 
There remains an important open question, however, whether 
section 1782 may be used to collect evidence in the U.S. for 
foreign private arbitrations to which a governmental entity is 
not a party.

In June 2012, the U.S. Court of Appeals for the Eleventh 
Circuit held that section 1782 may be used to collect evidence 
for use in purely private foreign arbitrations.1 The effect of that 
ruling, however, is geographically limited, and the decision is 
binding authority only within the jurisdictional boundaries under 
that court’s purview (Georgia, Alabama, Florida). The Second 
and Fifth Circuits have ruled to the contrary, and the jurisdic-
tional effect of those courts’ rulings is similarly geographically 
limited (Second: New York, Connecticut, Vermont; Fifth: Texas, 
Mississippi, Louisiana). Moreover, various individual federal 
district courts in a number of federal circuits have reached 
divergent conclusions regarding whether section 1782 can be 
used to collect evidence for use in foreign private arbitrations. 
The end result is that, until the U.S. Supreme Court weighs in 
on the issue, the availability of section 1782 relief for purposes 
of foreign private arbitrations may depend in part on the geo-
graphical location within the U.S. where the witness or evidence 
is located.

In 2004, in Intel Corp. v. Advanced Micro Devices, Inc.,2 the 
U.S. Supreme Court clarified most of the rules applicable with 
respect to section 1782. Most significant among the court’s rul-
ings was that there is no requirement that the evidence sought 
in the U.S. pursuant to section 1782 be “discoverable” under 
the laws of the forum country. In other words, for purposes of 
most foreign proceedings, a foreign litigant may be able to 
obtain a broader range of evidence through section 1782 pro-
ceedings in the United States than might generally be obtained 
under the laws of the jurisdiction where the dispute is pending. 
For example, the pretrial deposition of a witness might be taken 
in the U.S. pursuant to section 1782, even if such depositions 
are not permitted under the laws of the forum state. Similarly, 
a foreign litigant might be able to seek production pursuant to 
section 1782 of broad classes of documents, notwithstanding 
that the forum state’s laws might require a greater degree of 
specificity with respect to the documents requested.

The court also held that foreign legal proceedings need 
not actually be pending at the time of the section 1782 appli-
cation, but need only be within reasonable contemplation. The 
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Note from the Editor: Visiting Foreign Attorneys
BY THOMAS H. BELKNAP, JR.

Dating back to long before my time, it has been a tradition in our maritime group to periodi-
cally invite young foreign attorneys to spend 3-6 month internships with us. Over the years we 
have had interns from all over the globe, including (just off the top of my head) China, Denmark, 
France, Germany, Greece, Italy, Japan, Korea, Norway, Sweden, Switzerland, the U.K., and on 
and on. 

We have found this to be an extremely valuable exercise for everyone involved. For our interns, 
it is an opportunity to be immersed in the U.S. legal system for a short while and to see how law is 
practiced in the United States. For us—no matter how many years we have been practicing—it is 
invariably an opportunity to learn something new about the law as it is practiced around the globe.

It is also an opportunity to build lasting friendships. We have formed many great, strong rela-
tionships with our visiting attorneys over the years, and I can think of quite a few with whom we 
are still regularly in touch many years later.

Following are short notes from two foreign attorneys who visited with us during 2012: Markus Nilssen from BA-HR in 
Oslo, Norway, and Oliver Behrendt, now at Dabelstein & Passehl in Hamburg, Germany. I think they make for interest-
ing reading and provide, perhaps, a fresh reminder of the sometimes surprising similarities in the practice of law around
the world.

TBelknap@BlankRome.com

 THOMAS H. BELKNAP, JR.
PARTNER



Jones Act Uncertainty Looms
Offshore in 2013
BY JEANNE M. GRASSO AND JONATHAN K. WALDRON

All was relatively tranquil offshore in 2011–2012 with 
respect to Jones Act issues. Activities offshore had heated up in 
2009–2010 as a result of the controversy arising from the U.S. 
Customs and Border Protection’s (“CBP”) proposed modifica-
tion and revocation of numerous Jones Act rulings pertaining 
to offshore operations. However, following the Deepwater 
Horizon incident in 2010, energy development offshore went 
south with the moratorium and government and media scrutiny 
on offshore oil and gas activities. Vessels 
departed the Gulf of Mexico and headed 
for a friendlier environment internationally. 
As time passed and memories faded, work 
is coming back to the Gulf, and the outlook 
for 2013 is bright. As discussed in more 
detail below, however, recent developments 
in offshore Jones Act enforcement are cre-
ating great uncertainty. 

In July 2009, CBP proposed modify-
ing or revoking 20 Jones Act rulings issued 
over a span of more than 30 years involving 
vessels transporting specialized equipment 
used by the offshore oil and gas industry. 
The rulings largely involve whether some-
thing is “vessel equipment” or “merchan-
dise,” two key terms of art for Jones Act 
interpretations. If an item is “merchandise,” 
only a coastwise-qualified vessel may trans-
port the item between coastwise points; if 
an item is “vessel equipment,” a non-coastwise-qualified vessel 
may be used to transport the item between coastwise points or 
transport the item from a coastwise point and install the item 
at a different coastwise point. CBP’s modification and revoca-
tion proposal came shortly after CBP’s revocation of the now 
infamous “Christmas Tree” ruling earlier in 2009, in which 
CBP (originally) determined that a multi-function, well head 
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assembly called a “Christmas Tree” was vessel equipment and 
therefore could be transported from one coastwise point to 
another and then installed by a foreign-flag vessel. CBP then 
changed its mind a few months later.

Amid much controversy regarding the appropriate means 
by which to overturn 30 years of precedent, CBP withdrew its 
revocation proposal and initiated a formal rulemaking under 
the Administrative Procedure Act, then, amid more controversy, 
withdrew that rulemaking in November 2010. Since then, no 
rulings related to subsea installation on the OCS involving the 
Jones Act’s “equipment of the vessel” exception have been 
issued by CBP. Nor has CBP issued any guidance to clarify 
the definition of “vessel equipment.” As such, industry has 
continued to conduct subsea installation and repair operations 
offshore by relying on the previously issued OCS-related rulings 
as precedent. Moreover, it has become clear in the last couple 
of years that some segments of industry have been hesitant to 
submit new ruling requests for fear that CBP would not follow 
existing precedent.

What has caused the new uncertainty? A new offshore 
enforcement regime has developed due to pressure on CBP 
“to enforce the Jones Act” from Congress and the domestic 
industry. Some CBP Port Directors have started issuing penalty 

notices for alleged violations, with penalties ranging in the 
millions of dollars, relating to offshore subsea operations that 
occurred years ago. Another Port Director informed industry 
that every offshore subsea installation or repair project requires 
its own ruling covering the contemplated operations to demon-
strate compliance with the Jones Act. Otherwise, CBP will issue 
a penalty for the value of the merchandise or the cost of the 

(continued on page 4)
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 On Secondment in New York
BY MARKUS NILSSEN

Practicing law in a big Manhattan 
law firm has always been something 
of a dream on the horizon for me. So 
when the opportunity emerged to go 
on secondment to Blank Rome’s New 
York office for six months, I needed no 
persuasion to pack my bags and head 
overseas to the Big Apple. I had only 
been to New York once before, and it 
had left me wanting to explore the city 
in greater detail. 

Moreover, I was excited to get to know the people at 
Blank Rome and do my best to further advance the already 
established relationship between Blank Rome and BA-HR, my 
Norwegian law firm. 

BA-HR is a one-office firm with approximately 130 lawyers 
in Oslo, making it roughly the same size as Blank Rome’s New 
York office. However, apart from Blank Rome being a top-tier 
maritime law firm with offices in the Chrysler Building, I knew 
little about their New York practice prior to my arrival. 

In fact, I knew little of New York legal practice generally, 
and was excited about the opportunity to finally get to know 
the inside of a big U.S. law firm. After all, John Grisham’s The 
Associate had been my main source of information about life 
as a New York lawyer up until this point, and I was curious to 
compare fiction to facts. How big would my cubicle be? Would 
I be yelled at during my first day? Should I bring a sleeping bag 
to the office? Would I be stuck in a due diligence data room 
with a million documents and no windows? 

I arrived for my first day at Blank Rome on March 1, 2012, 
eager to get the answers. It did not take me long to realize 
that Mr. Grisham probably did not spend much time in Blank 
Rome’s offices. I was greeted with my own office (with my name 
on the door), everyone was really nice to me, and no sleeping 
bags were in sight. A good start, indeed!

Although my background as a lawyer is mainly in corporate 
law and finance, I was given an office on the 22nd floor to sit 
with Blank Rome’s financial services group and my first assign-
ment came from one of the Firm’s litigation partners, Cameron 
Beard. By the end of my first day, I was fully immersed in UCC 
warranty law and federal maritime law, trying my best to navi-
gate Lexis-Nexis and determine the relevance of the dozens of 
cases that emerged in my research. My year as an LL.M. stu-
dent at UCLA a few years earlier meant that I was somewhat 
familiar with the system, but it was still a very challenging task. 

One of the things I have always admired about the 
American legal system is the general quality and readability of 
your case law. Of course, there are great variations between 
courts and judges; but in general, I find U.S. opinions to be 
much more educative and exciting than the opinions that are 
produced in the Norwegian courtrooms.

One of the first questions I came across in my work for 
Cameron was a seemingly easy one: What is a maritime con-
tract? I was more than a little surprised to learn that under U.S. 
federal law, a shipbuilding contract is not regarded a maritime 
contract whereas a contract for the repair or modification of 
a ship is! Then again, if everything were logical and simple, I 
suppose being a lawyer would not be as much fun. 

It did not take long before I once again ventured 
into unchartered waters when Jeremy Harwood and Jeremy 
Herschaft (or J1 and J2 as they are commonly referred to) 
brought me onboard a Chapter 15 bankruptcy case they were 
handling. Before I knew it, I was sitting in the U.S. Bankruptcy 
Court for the Southern District of New York and observing 
bankruptcy proceedings from the front row. Adding to the 
excitement (for me at least), there were between 15 and 20 
lawyers present at the hearing—all representing different clients 
with different agendas—and the discussions were heated. 

These are only two examples of the many exciting things 
I was involved in during my secondment. I was able to go to 
court several times and attend depositions, as well as work on 
corporate transactions, ship finance deals, and other more 
familiar matters. I had a great time and met some wonderful 
people who I will hopefully stay in touch with for years to come. 

Absolutely everyone I met took very good care of me (with 
special thanks going to my group on the 22nd floor and the 
maritime/litigation people on the 15th floor). I was invited to 
join multiple social events both within and outside of the Firm, 
and was even invited to the homes of several of my New York 
colleagues. Adding to that, I was able to visit Blank Rome’s 
Washington D.C. office in the Watergate building and meet 
with the Firm’s maritime practice group. 

Oh, and what about New York City, then? Well, it is only 
the greatest city to live in on the planet. But you already knew 
that, didn’t you? 

Markus Nilssen was on secondment to Blank Rome from the 
BA-HR law firm in Oslo, Norway for six months during 2012. 
He is a Norwegian-qualified lawyer who concentrates his 
practice primarily in corporate and finance law.

Marni@bahr.no

MARKUS NILSSEN
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proceeding,” the court relied on the fact that “the only adhesive 
connections” that the Bear Stearns Funds had with the Cayman 
Islands were that “they are registered there.” 

The court went on to note that the Funds had:
no employees or managers in the Cayman Islands, 
the investment manager for the Funds is located in 
New York, the Administrator that runs the back-office 
operations of the Funds is in the United States along 
with the Funds’ books and records and prior to the 
commencement of the Foreign Proceeding, all of the 
Funds’ liquid assets were located in the United States.  

In light of these facts, the court held that the Cayman 
Islands was not the center of the Funds’ main interests, and 
thus, the Cayman Islands liquidation proceeding was not a 
foreign main proceeding under Chapter 15. 

The court also held that the Cayman Islands liquidation 
proceeding was not a foreign non-main proceeding under 
Chapter 15 because the Funds did not have an “establish-
ment” in the Cayman Islands for the conduct of non-transitory 
economic activity—essentially, “a local place of business.” The 
Cayman Islands proceeding did not meet the definition of a 
non-main proceeding. 

The recent decision of a leading bankruptcy judge, Judge 
Gropper, in In re Millennium Global Emerging Credit Master 
Fund Ltd., 458 B.R. 63 (Bankr. S.D.N.Y. 2011), provides the type 
of evidence that must be considered in making the COMI deter-
mination (which is not particularized in the Bankruptcy Code). 

Drawing on case law, Judge Gropper considered the COMI 
factors to be:

•  location of debtor’s headquarters;
•  location of those who manage debtor;
•  location of debtor’s primary assets;
•   location of majority of debtor’s creditors or creditors 

who would be affected;
•   jurisdiction whose law would apply to most disputes; 

and 
•   whether the COMI would be “ascertainable to third 

parties.”
The Millennium Global court applied its analysis to the facts 
to provide a “tally” that demonstrated more factors pointing to 
Bermuda than elsewhere. Judge Gropper further held that the 
Funds had “an establishment” in Bermuda at the outset of their 
liquidation, so that it would qualify as a foreign non-main pro-
ceeding. In contrast to the Cayman Islands’ “letter box” in Bear 
Sterns, the Funds “carried out nontransitory economic activity 
sufficient to constitute an ‘establishment’ in Bermuda” and to 
qualify their liquidation there as a non-main proceeding—if not 
a main proceeding. 

More recently, in In re Ashapura Minechem Ltd., 480 B.R. 
129 (S.D.N.Y. 2012), the New York District Court was asked 

by another Chapter 15 debtor, Armada (Singapore) Pte Ltd., 
to reverse the bankruptcy court’s recognition of Ashapura’s 
Chapter 15 petition based upon its proceeding before India’s 
Board for Industrial and Financial Reconstruction under the 
poignantly named Sick Industrial Companies Act (“SICA”). 
There was no question that Ashapura’s COMI was in India. 
Armada argued, however, that the SICA proceeding did not 
qualify as a “collective proceeding” benefiting and providing a 
distribution to all creditors. The district court rejected this and 
other challenges to the bankruptcy court’s recognition of Indian 
proceeding—suggesting a low bar to recognition.

Other Issues
PLACE OF INCORPORATION

Although for COMI purposes there is a presumption that 
the place of incorporation is an entity’s COMI,3 this is, as Judge 
Sweet noted in affirming in Bear Sterns, “no more than a rebut-
table evidentiary presumption” that the lower court had correctly 
rejected on the basis that “the proposition that the Foreign pro-
ceedings are main proceedings because the Petitioners say so 
and because no [one] else says they aren’t is unsound.” 

Time for Determining COMI
In addressing a threshold issue in Millennium, Judge 

Gropper considered the “few cases” determining whether 
COMI or an “establishment” exists as of the date of the filing 
of the Chapter 15 petition. He rejected their “present tense” 
analysis of the statute to hold:

The substantive date for the determination of the 
COMI issue is the date of the opening of the foreign 
proceeding for which [U.S.] recognition is sought.

Conclusion
U.S. bankruptcy courts will not “rubber stamp” Chapter 

15 petitions for recognition of a foreign proceeding. And, as 
shown in Bear Sterns, the petitioner’s assertion that it has a 
valid pending foreign proceeding will not simply be accepted 
in the absence of objection. Once recognized, however, the 
foreign petitioner not only obtains the protection of assets in 
the U.S. from attack by creditors, but may also seek discovery 
“of information concerning the debtor’s assets, affairs, rights, 
objections, or liabilities.” Where an outside liquidator has been 
brought in, this potential for U.S. discovery may provide a sig-
nificant opportunity for asset tracing. 

  1.  This Chapter replaced Section 304 “ancillary petitions” and the case 
law that developed the standard for recognition and scope of relief 
permitted. 

 2.  An important limitation, upon recognition, is that the protection 
granted is solely in respect of the debtor’s assets “within the territorial 
jurisdiction of the United States.” The Chapter 11 “automatic stay” 
purportedly protects the debtor’s property anywhere in the world. 

 3. (See 11 U.S.C. § 1516(c)).

Chapter 15 (continued from page 1)

BLANK ROME LLP • 2 BLANK ROME LLP • 11

My Referendariat at Blank Rome
BY OLIVER BEHRENDT

First of all, I would like to address 
my sincere gratitude to the entire staff of 
Blank Rome’s New York office for giving 
me such a warm welcome. I will never 
forget the time I spent in New York!

Everything started for me on a 
Thursday, with my luggage for three 
months hanging from my shoulders 
after a delayed flight. After staying 
awake for half of the night due to jet 
lag, I finally got to meet my new col-

leagues for the next few months. Fortunately, the Maritime Law 
Association’s Annual Dinner was being held in New York that 
very day. With almost the entire maritime practice group pres-
ent for the event, it was a great way to get to know everybody. 
(The karaoke afterwards might have contributed to this as well.) 
You could not wish for a better first day! And nearly 900 par-
ticipants from all over the world served as a textbook example 
for the international nature of the maritime industry.

As most readers probably know, American law is based 
largely on case law, whereas continental European law is 
codified. Therefore, prior to my stay, my major concerns circled 
around the question of how significant this difference would 
be. As time went by and the variety of assigned tasks grew, I 
learned—and that was one of the most interesting aspects—
that quite a few legal issues were approached in the same way 
in U.S. common law as in German civil law, even in rather 
specific and diversified topics.

For instance, in the German Civil Code there is one 
article linking two similar principles together, but such a link 
is missing in U.S. common law. Instead, there are two legal 
principles related to each other by their nature, i.e. the Principle 
of Contributory Negligence and the Principle of Mitigating 
Damages. Having received a confused look in a conversation 
on both, I soon added the concepts to my English vocabulary. 
Once that language barrier was overcome, I could see that 
the single codified principle of “Mitverschulden” in German 
law and the aforementioned U.S. principles regulate the exact 
same issues of incurred injuries and the deriving damages with 
equivalent thoughts behind them. 

Another example is the question of whether a plaintiff is 
the rightful creditor of a respective claim. In both jurisdictions, 
this question is the first material aspect a judge has to assess 
in his decision.

These two points are just small examples out of many 
more, but it really surprised me how many of these common 
denominators are present in both jurisdictions. I think of this 
as very satisfying, since these principles seem to be universal 

and innate regardless of the system they are produced by, i.e. 
common or civil law. 

Despite the above, I also remember the small differences 
that I came across—for example, my first time in a U.S. court. I 
was sent to the District Court in New York to observe a hearing 
on a motion in a case the client was following, and to report 
on the court’s decision. The judge had to rule on an attach-
ment of assets in New York. Even though there was an official 
hearing at the court and the defendant was informed, he was 
not allowed to contest the factual allegations at this stage in the 
proceedings. It seemed different from how similar proceedings 
would have taken place in Germany, even though it was only 
a preliminary measure. As another example, the opportunity 
for recovery of evidence from another party (discovery) is not 
entirely unknown in Germany, but it is not nearly as vast com-
pared to the United States.

Apart from all of the theories trying to explain why and how 
a legal system should be established, my three months at Blank 
Rome provided a more practical impression for me: getting to 
know how another society translates the theory of “what is just” 
into its system was my personal “icing on the cake.”

But even in the presence of plenty of similarities, there is 
also, on closer examination, an abundance of exceptions and 
peculiarities. As they say, the devil is in the details. But these 
details are the interesting and fun aspects of the work of an 
attorney in an international context—and maritime practice is 
probably one of the most internationalized legal fields there is. 
I consider myself fortunate to be working in it and to be faced 
with multinational cases on a daily basis. It is the best oppor-
tunity to learn more about those little differences—not only in 
law, but also in culture. 

Oliver Behrendt spent a three-month training period for 
his German legal clerkship in the International Maritime 
Litigation and ADR practice group at Blank Rome’s New York 
office. Mr. Behrendt is now a fully-qualified German attorney 
working for the Hamburg office of Dabelstein & Passehl.

O.Behrendt@da-pa.com
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Chapter 15: An Update
BY JEREMY J.O. HARWOOD

Chapter 15 of the Bankruptcy 
Code,1 the U.S. enacted equivalent of the 
UNCITRAL Model Law On Cross-Border 
Insolvencies, has received a fair amount 
of use by distressed shipping companies 
since it was enacted in 2005. In 2007, 
we wrote in these pages that Chapter 
15 might provide a welcome U.S. safe 
harbor. (See “Shipping, Finance, and 
Insolvencies: A Homeport in the United 
States?” Mainbrace, June 2007, No. 2). 

More recently, in 2009, we published “Shipping, Finance, 
and Insolvencies: The Black Swan Comes Home to Roost” 
(Mainbrace, January 2009, No. 1) about the increasing likeli-
hood of shipping companies seeking U.S. bankruptcy protection. 
In the last three years, numerous shipping and other companies 
have done just that—not only to protect assets in the United 
States, but also for other purposes. The number of such filings 
might almost be called something of a “cottage industry”—were 
it not for the “industrial” rates charged. Obtaining recognition 
for a foreign insolvency is not, however, a foregone conclusion. 
The “center of main interest” or “COMI” should be carefully 
examined before pursuing the Chapter 15 path. 

The Mechanics of Recognition
THE ISSUE OF COMI

Under Chapter 15, a foreign representative may file a 
petition seeking recognition of a foreign insolvency proceeding 
as either a “foreign main” or a “foreign non-main” proceed-
ing. Unlike a voluntary Chapter 11 reorganization petition, a 
Chapter 15 petitioner is not entitled to an immediate order of 
relief recognizing it as a U.S. debtor. Accordingly, the foreign 
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petitioner is not entitled to the benefits of the “automatic stay” 
or any other U.S. bankruptcy law protections (unless the court 
provides so on an interim basis) until the petition is granted.2

The Chapter 15 petition may be opposed by the foreign 
debtor’s creditors or other parties in interest, who must receive 
notice of the date set (usually at least 20 days after the petition 
is filed) for the recognition hearing. Even if no objections are 
filed, recognition is far from automatic. 

In In re Bear Stearns High-Grade Structured Credit Strategies 
Master Fund, Ltd., 374 B.R. 122 (Bankr. S.D.N.Y. 2007),
aff’d, 389 B.R. 325 (2008), the court considered and rejected 
the unopposed application of joint provisional liquidators 
appointed by a Cayman Islands court for recognition of the 
Cayman Islands proceeding under Chapter 15. In determining 
that the Cayman Islands proceeding was not a “foreign main 
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An incident may occur at any time. • Blank Rome’s Maritime Emergency Response Team (MERT)
will be there wherever and whenever you need us. • In the event of an incident, please contact
any member of our team.

 OFFICE PHONE MOBILE PHONE EMAIL

Hong Kong  +852.3528.8300

Nigel J. Binnersley +852.3528.8388 +852.9289.1648 NBinnersley@BlankRome.com

Daniel Lee  +852.3528.8385 +852.6689.9749 DLee@BlankRome.com

Conor T. Warde  +852.3528.8493 +852.6689.9947 Warde-C@BlankRome.com

New York  +1.212.885.5000

John D. Kimball +1.212.885.5259 +1.973.981.2106 JKimball@BlankRome.com

Richard V. Singleton II +1.212.885.5166 +1.732.829.1457  RSingleton@BlankRome.com

Jeremy J.O. Harwood +1.212.885.5149 +1.646.541.6905 JHarwood@BlankRome.com

Thomas H. Belknap, Jr. +1.212.885.5270 +1.917.523.4360 TBelknap@BlankRome.com

Alan M. Weigel +1.212.885.5350 +1.860.334.7431 AWeigel@BlankRome.com

William R. Bennett III +1.212.885.5152 +1.917.332.3858 WBennett@BlankRome.com

Jeremy A. Herschaft +1.212.885.5254 +1.504.236.9726 JHerschaft@BlankRome.com

Lauren B. Wilgus +1.212.885.5348 +1.732.672.7784 LWilgus@BlankRome.com 

Philadelphia  +1.215.569.5500

Jeffrey S. Moller +1.215.569.5792 +1.215.630.0263 Moller@BlankRome.com

Washington, DC  +1.202.772.5800

Jeanne M. Grasso +1.202.772.5927 +1.202.431.2240 Grasso@BlankRome.com

Gregory F. Linsin +1.202.772.5813 +1.202.340.7806 Linsin@BlankRome.com

Duncan C. Smith +1.202.772.5956 +1.202.431.2255 Smith-D@BlankRome.com

Jonathan K. Waldron +1.202.772.5964 +1.703.407.6349  Waldron@BlankRome.com

Maritime Emergency Response Team

We are on call 24 / 7 / 365


